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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS
QOFFICE OF TUE JUDGES OF COMPENSATION CLAIMS
FT. MYERS PISTRICT OFFICKE

Division of Risk Muanagemenl,

Carrier/Servicing Agent.

Evelyn Claudio, )
)
Eimnployee/Claimant, )
)
Vs, ) QICC Case No,  06-029489ED5
) .
Deparlment of Corrections, ) Date of Accident:  9/13/2006
)
Employer, )
}
and )
)
)
)
)
)

COMPENSATION ORDIER

THIS CAUSE was heard by the undersigned in Fort Myers, Lee County, Florida on QOclober
26, 2007 upon Claimant’s claims for the worker’s compensation benefits claimed in the Petition for
Benefits docketed on Qctober 6, 2006. The Employee was present at the hearing and was represented
by her attorney, Tenya Oliver, Esquire. The Empleyer/Carrier was represented by Courtney Collins,
Eseuire.

The claims specifically remaining for Tinal hearing were:

‘e
1. Compensability of the alleged injuries incurred [rom the date of accident on September 13,
20006.
2. Authorization of a board certilied cardiologist.
3. Penatiies, inlerest, costs, and fees.
These matters were defended by the Employer/Carrier on these arguments:
L. Compensability is denied.
2. Compensable and substantial evidence exists that the cardiac condition is not causal by ihe
Employee as a corrections oflicer,
3. No costs or fees are due and owing,
The parties submitted the claim for hearing upen the following recard:
COURT EXHIBITS
1. Composite of Petitions for Bencfits, Notice of Final Hearing, Pretrial Stipulation, and

Order Approving Pretrial Stipulation and Netice of Final Hearing,



2. Motion for Sanctions and chiection.

EMPLOYEE EXHIBITS

1. Pre-employment physical.

2. Deposition of Tdriss Ould, completed on May 7, 2007.

3. Deposition of Viadimir Ilic, M.ID,, completed on October 5, 2007,

4, Deposition of Louis Rosenficld, M.D,, completed on October 17, 2007,
3, Claimant’s Trial Memorandum, received as argument only.

EMPLOYER/CARRIER EXHIBITS

Deposition of Fvelyn Claudie, completed on November 13, 2006.
Deposition of Neil Kaplan, M.D., completed on fuly 18, 2007.
Employer/Carrier’s Hearing Information Sheat.

Employer/Carrier’s Trial Memorandum, received us argument only.

L N —

The Employee appeared and testified live ut the hearing, In making my findings of fact
and conclusions of faw regarding these claims and defenses, 1 have carefully considered and
weighed all the evidence presented to me. 1 have resolved all conflicts in the testimony presented
to me, Although I may not reference cach specific picce of evidence submitted by the parties,
carefully considered all the evidence gnd exhibits in making my findings of fact and rendering my
canclusions of law.

Based upon the testimony contained in the depositions, testimony of wilnesses,
stipulations, and exhibits and after careful consideration of the arpuments of counsel, I make the
following findinps of fact:

1. The Employee, Evelyn Claudio, is a 44 year old employee of the State of Florida
Department of Corrections employed at the Fort Myers work camp, She filed a Petition
for Benefits on Qctober 6, 2006 indicating that on September 13, 2006 she had an
accident arising and oceurring in the course and scope of her employment resulting in
disability and in a need Tor medical care Tor a cardiae condition.

2, By way of backpround the claimant has worked for the State of Florida Department of
Correclions on twe {2) occasions.  After working for approximately ten (10) years she
resipned and worked for code enforcement in Collier County. However, on April 11,
2003 she was reemployed by the Depariment of Corrections and reassigned 1o the Hendry
County work camp. At the tirne of ber reemployment, the cinimant was examined as part
of a pre-employment physical examinalion process.  What was purportedly a pre-
employmenl physical form, undated, was admitted into evidence a form that exhibits that
on the date of this examination she had a blood pressure of 136/95. However, all medical
providers who leslified in this matler reviewed this form and no medical provider
indicated that the form exlibited any abnormalities,  Following this physical
gxamination, the claimant was reempleved by the Department of Corrections as n
corrections officer.

3. The history of the events leading up to September 13, 2000 actually began as early as
December 2, 2005, Medical records admitted indicate that on December 2, 2005 the
employee was evaluated by a Dr. Trit Flemed, M.D. as part of an initial evalvation for
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being establishad as a patient in that practice. The hislory portion of the evaluation
indicates that the claimant told Dr. Hemed thal she had begun having chest discomfort
and tightness over the year prior to being seen by Dr. Hemed, however, denied shorimess
of breath. The chest discomfort and tightness was not associated with any specific
activity and it did improve upon exercise. As part of the initial agsessment, Dr. Hemed
indicated, “dyspnea™ and respiratory abnormalities and requested that an BEKKG be
scheduled and administered. The results of the EKG proved to be abnormal. As a result
of the testing the claimant was referred for further evaluation with a cardiologist.

That evaluation occurred on January 6, 2006 by Dr. James Butler. Dr. Builer’s notfes
admitted wire evidence for historical purposes indicate that the doctor interpreted the
diagnostic iesls admitted in December to show a lefl bundle branch block and
cardiomyapathy. The records of Dr. Butler and Dr. Hemed both indieate that in addition
1o the complaints the claimant exhibited on December 2, 2005 with Dy, Hemed, she also
testified in history to a family hislory of coronary artery disease. Specifically on
December 2, 2005 the Lmployee allegedly told Dr. Hemed that, *her father just died”.
The record also indicates that, “the canse of death was myocardio infarction”. The record
also indicates the father had a previous history of hyperiension,  With regard to her
mother, the patient was reported as indicating that her mother was still alive with a
history of diabetes and hypertension,

Following the initial evaloation by Dr. Butler on January 6, 2006 the claimant continued
to follow up with that practice leading up to her admission on September {3, 2006 for a
cardiac catheterization procedure. 1t was the admission in the hospital for that procedwre
and the conduct of that procedure that lead to the filing of this claim. The cardiac
catheterization completed on September 13, 2006 confinmed that the Employee had what
has been deseribed as eardiomyopathy, nonischemic.

Following the cardiae catheterization on Seplember 13, 2006, the Employee indicated
that she returned to work for a short pericd of time, but coniinued to have difficulties.
She was scheduled for a second procedure, which procedare oceurred approximately one
(1) month after the catheterization, in mid Oclober 2006, and resulted in implantation of a
defibrillator and a pacemaker. The Employee has not returned to work subsequent to the
implantation of the defibrillator and pacemaker,

As indicated earlicr, the Employee filed a Petition for Benetfits on October 6, 2006, on a
date between the two {23 surgeries. The Employer/Carrier for their part responded to the
Petition for Benefits on October 16, 2006 indicating an intention to implement the
provisions of Section 440.20(4), F.5. Pursuvant to that provision, the Employer/Carrier
provided temporary total indemnity from September 21, 2006 through January 17, 2007,
The Employer also paid the original cosis of all the procedures undertaken by the
Employee in September and Cetober 2006 and paid $111,430.00 of medical bills as a
result. On January 16, 2007, however, the Employer/Carrier filed a Notice of Intent fo
deny the entire claim alleging that the condition resulting in the Employee’s cardiac
condition was conpenital, idiopathic, and was preexisting to hier employment.

The hearing conduciled on October 26, 2007 proceeded therefore for determination of
compensability of claimant’s cardiomyopathy pursuant to Section 112,18, F.S,,
caommonly known as the Hearl-Lamg Bill, and medical care and ottention with a
cardinlogist, costs and attornays fees. There is no request for indemnity beyond the dates
already indicated as paid by the Empleyer/Carrier through Janvary 17, 2007,
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In a pretrial motion the Employer/Carrier requested that an expert medical advisor be
appointed. This motion was originally denied prior to the hearing on the basis that there
was insofficient evidence submitied in support of the motion to demaonstrale a bonafide
conflict in the testimony of the authorized medical physicians testifying in this matter.
The Employer/Carrier renewed the motion immediately prior to commencement of
receipt of evidence on October 26, 2007, The undersigned again denied this motion this
time on the basis that the facts in this case would be determined in accordance with the
provisions of Section 112,18, F.S.

That statutory provision was amended as ol July |, 2003 to include correctional ofiicers
within the context and scope of its coverapes. The statutes state: “Any condition or
impairment of health of any...correctional officer...caused by tuberculosis, heart disease,
or hypertension resulting in total or partial disability or death shall be presumed to have
been accidental and to have baen sufferzd in the ling of duty unless the contrary be shown
by competent evidence. However, any such corections officer...shall have successfully
passed a physical examination upon entering into any such service...which examination
fuiled to reveal any evidence of any such condition...” Section 112.18, F.S. (2005) As
the Employze argees herein the claimant in this matier snecessfully meets all the tests
required for protection under this statute. She has shown she is o member of a protected
class, to wit, 0 corrections officer; she snccessfully passed a pre-employment physical
prior 1o re-eniering service as a corrections officer; she developed heart disease
subsequent to the commencement of her employment as o corrections officer; and as 2
result of this condition she has beceme disabled.

Having established these elements there is a stalutory presumption that the heart disease
is avcidental and ta be deemed to have been suffered in the course and scope of an
employment. The semenal case construing the statute is Caldwell vs. Division of
Retirement, Florida Department of Adminisiration 372 So. 2™ 438 (Fia. 1979). The
Florida Supreme Court indicated that once the presumption is established, the burden of
persuasion switches to the Employer/Carrier. The burden imposed upon  the
Employer/Carrier is lo persuade the trier of fact that the disease in question was caused
by a nom-oeeupationally related agent. To rebut the preswmption it is necessary that the
Employer/Carrier shiow that the disense causing disability was caused by a specific, non-
worl related event or exposure, H there is conflicting evidence, or the quantum of proof
is balanced, the presumpiion should prevail. If there is evidence supporling the
presumption the Employer/Carrier can only overcome the presumplion by presenting
clear and convincing evidence. In the absence of cogent proof to the contrary the public
policy supporling the presumption must be given effect.

Havinp reviewed these principles, the undersigned reaffirms the decision that a request
for EMA under these circumstances is not appropriale. Once the Employee establishes
prima fucie that the statutory presumption applics, pursnant to the provisions of the
Caldwell case, il there is a conflict in the evidence, the presumption prevails, Therefore,
an EMA is not deemed necessary or appropriate to the resolution of the issues i this
case,

Tn that regard, both partics did utilize independent medical experts to evaluate the facts
and circnmstances of this claim. The Employee was seen and evalualed by Dr. Louis D,
Rosenficld, M. 1., a cardiologist, in Port Charlotte, Plorida on April I3, 2007, His
deposition was offered inte evidence, The Employer/Carrier objected to the admission of

1=



i
:
!

r
X

the evidence on the basis that although the examination took place on April 13, 2007, the
deposition did not occur until October 17, 2007 and the Employer/Carrier had no
knowledpe of Dr. Rosenfield™s stetus as an IME until well afier the date of the initial
evaluation. As such, the Employer/Carrier argued that pursuant to Section 440.13(5),
F.S., the deposition was statutorily inadmissible, The undersipned overruled this
objection on the basis that there was no demonstrable prejudice to the Employer/Carrier
and therefore Dr. Rosenfield’s deposition teslimony is part of the record of this case. For
his part Dr. Rosenfield testified that he actoally saw the claimant on four (4) separate
occasions. He initially evalvated the claimant on April 13, 2007. He subsequently saw
her on April 23, 2007 following the administration of sone objective tests. He briefly
visited with her on May 4, 2007, and finally on September 19, 2007. Dr. Rosenfield
offered a report which was admitted inio evidence as part of his deposition as well as
records of cach ol the visils referenced above. Dr. Rosenfield also indicated he had
records from Dr. Hemed as well as the records of the Cardiology Group, Dr. Butler, and
Dr. Ilic feading up to the initin] cardiac catheterization as well as Dr. Burton who actually
performed the implantation of the defibrillator and the pacemaker in October 2006, As a
result of his evaluation Dr. Resentield confirmed that in fact the Employee was suffering
from a heart condition known as nonischemic cardiomyopathy. He explained this as
being non-obstrictive coronary arlery disease cardiomyopathy. He explained that there
were no known blockages in the coronary arteries, no atherosclerotic development in the
arteries, and no evidence of a previous myocardial infarction which would have shown
damage to the heart muscle. He was unabie to atiach any specific cause to ihe
development of the cardicmyopathy condition and he characterized it as being idiopathic,
or without any known cause. The doctor noted. however, that commonly nonischemic
cardiomyopzthy develops in persons secondary Lo s viral infection or pregnancy. There
are other factors Jleading to this development which would include alcohol,
chernotherapy, radiation from cuncer treatment, and other factors. Dr. Rosenfield did not
note any history of any such factors in the elaimant’s medical history. Cardiomyopathy
is a weakened heart muscle, [n this claimant’s particular case she has been described with
a “very weak heart muscle™. The doctor believed that the implantation devices were
absolutely medically necessary to prevent a potential sudden death.  Dr. Rosenfield
interpreted the pre-employment physical form as being normal.  In conclusion, Dr.
Rosenficid indicated that in fact the diagnosis remained idiopathic nonischemic
cardiomyopathy. Dr. Rosenfield was unable to state whether there was any relationship
between the claimant’s employment as a correctional officer and the acule development
of cardiomyopathy as indicated in 2006,

The Employer/Carrier had the Employee evaluated by a Dr. Neil Kaplin of Miami,
Florida as their IME physician, Similarly, Dr. Kaplin noted that the diagnosis for the
claimant was idiopathic nonischemic cardiomyopathy. Dr. Kaplin testified that all
diagnostic testing and treafment received up to the date of his evaluation which was
completed on May 7. 2007 as reasonable and medically necessary. Drv. Kaplin likewise
indicated that the nature of the cardicniyopathy was idiopathic in that there was no
history presented in the medical records, or in the testimony of the claimant, that
indicated any factor specifically leading to the developraent of cardiomyopathy., The
doctor specifically indicated that he did not believe performance of duties of a
correctional officer pogition would have had any relationship to the development of a
cardiomyopathy. However, the doctor likewise confirmed that one (1) of the most
common causes of cardiomyopathy is a viral infection. In reviewing the causcs of
cardiomyapatiy Dr. Kaplin stated thai it could come from blocked arteries. However,
there was no evidence of blocked arteries for the claimant. 1t could come as a resuli
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longstanding hypertension: again there was o negative history in lhis regard. 1t could
oceur afier a viral infection. Additionally, it could oceur secondary to medication and is
more corumon in persons who drink heavily, Again, these were negative lactors in the
claimant™s history. Because of no specific medical evidence to support any of those
theories as to the development of causation the cardiomyopathy was classified as
idiopathic. Dr. Kaplin reiterated that quite commonly it occurs, however, after a viral
infection.

While Dr. Kaplin did not discuss viral infection beyond what was staled above, Dr,
Rosenfield, however, indicated that the time period between the occurrence of a viral
infection and the development of cardigmyoepathy does not need to be a preat period of
time. The testimony of these two (2) expert cardiologists confirms the lestimony and the
opinions of the treating cardiologist, Dr. Tlic and D, Butler as presented in the testimony
of Dy, llic and his deposition and the atlached records showing the history and
chronology of treatment up to the time of the surgeries in September and October 2006.

In evaluating the evidence presented by the cardiologists in this matier as it relales to the
application of Section 112,18, F.5., and whether or not evidence presenied rises to an
appropriate level to rebut the presumption the undersigned concludes that it does not.
There is no question that cardiomyopathy as deseribed by the physicians in this matter is
heart disense. Applying the statule as interpreted by Caldwell vs. Division of Retirement,
Florida Depurtment of Administration, the undersigned notes that the evidence in this
natter is not really conflicting. The undersigned also notes the testimony of the two (2)
cardiology experts do not support the notion that the heart disease in any respect had any
cannection 10 the employment. Under these circumstances, the undersigned believes that
the Employer/Carrier conld rebut the presumption if they are able to present compeient
substantial cvidence that the heart disease in goestion in this mafler was caused by a
specific, non-work related evernt or exposure. In this instance, for example, the
Employer/Carrier could rebut the presumption il it was able to present evidence that the
claimant had contracted o specific viral infection not connected with her employment,
which viral infection could be viewed by the cardiolopists to be the causative agent of the
cardiomyopathy, HMowever, no such evidence exists in this matter and the undersigned is
left with no definitive evidence whatsoever as to the etiology of the cardiomyopathy.
Therefore, the undersigned concludes that the presumption in this matter should prevail
as to determine otherwise would violate the public policy supporting the enactment of the
presimption and the expansion of the presumption to inchide corrections officers as
expressed by the legislature in the 2002 amendment to the statute,

Finully, the nndersigned noted that in medical histories provided by the Employee to Dr.
Hemed, the Employese freely admitted te a family history of cardiac disease and diabetes.
Upon reviewing the deposition of the claimant, which was completed on November 13,
2006, or approximately one (1) monih afier her second surpery, the Employee denicd
specifically questions asked by the Employer/Carrier’s counsel as to a family history of
heart disease, hypertension, strokes, or dinbeles. The Employer/Carrier never raised
these contradictions in defense of their claim, [t 1s noted, however, that when the medical
experts testified in this malter they were fully aware of the history as provided by the
claimant in Br. Hemed’s records. Despile that history, the diagnosis of all medical
providers who supplied evidence in this matter remained the same that the claimant’s
medical condition was an idiepathic nonischemie cardiomyopathy.  As such the
undersigned conclugdes that the inconsistencies noted were not material to the provision of
benefits or the outcome of this claim.



Whaerefore, on the basis of the foregoing, it is ORDERED and ADIUDGED:

v I. That pursuant to the Petition for Benefits filed on QOctober 6, 2006 the elaimant’s
cardiomyopathy condition is deemed to be compensable.

; 2. The Employer/Carrier shall provide medical care and attention as the nature of
: the condition and the process of recovery or managemenl of same requires with a
i hoard certified cardiologisi.
I

3 The attorney for the Employee is entitled 10 a reasonable attorney’s fee and costs

in connection with this maiter, and jurisdiction is reserved for determination of
an amount,

DONE AND ENTERED in the Chambers of Fort Myers, Lee County, Florida,

1 ety the
this &@%T} off LRl Fn 22007,




